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RESUMO

Introducdo: Apesar da previsdo na Lei de Execucdo Penal, manter a crianga junto a mée na prisao traz
graves prejuizos ao seu desenvolvimento, porquanto esta sera contaminada pelos padrdes de
comportamento do sistema sabidamente repressor, sofrendo um processo de institucionalizagdo (REFOSCO,
2019). Importante elucidar que o Estatuto de Primeira Infancia positivou um tratamento distinto as internas do
sistema prisional, considerando a permissédo da substituicdo da prisdo preventiva por domiciliar quando a
presa for gestante ou mulher com filho de até 12 anos de idade incompletos — artigo 318, IV e V do Cédigo
de Processo Penal. Ocorre que tal previséo nao foi suficiente para concretizar a prisdo domiciliar deste grupo,
conforme premissas faticas assentadas pelo Supremo Tribunal Federal - Habeas Corpus 143.641/SP. Este
visa a revogacdo da prisdo preventiva decretada ou sua substituicdo pela prisdo domiciliar. Objetivo: O
presente trabalho teve como objetivo geral avaliar a efetividade da ordem coletiva concedida no HC
143.641/STF no sistema penitenciario sergipano e seu impacto para a redu¢do doencarceramento feminino,
buscando explicar o cumprimento do acesso a justica enquanto garantia constitucional em Sergipe e entender
0s Obices que impediram sua realizacdo. Metodologia: O projeto contou com um método
bibliografico/documental, exploratério e indutivo, a partir de uma abordagem qualitativa, observando a
regulacdo do acesso a justica dessas presas. Utilizou uma abordagem quantitativa, através do acesso ao
sitio eletrénico do Tribunal de Justica do Estado de Sergipe, enquadrando-se o0s processos das mulheres
submetidas a audiéncia de custddia no periodo de 01/02/2018a 31/12/2021. Resultados: Dos 1.126 autos
de prisdo em flagrante (APF) analisados neste periodo, 55% das conduzidas eram mées de criangas menores
de 12 anos, portadoras de necessidades especiais, gestantes ou parturientes. Em 17,3% dos APFs nao
consta a informag&o obrigatéria sobre a existéncia de filhos e em 13,8% foi informado que as mulheres
possuiam filhos, mas sem constar a idade. Em 34,1% houve decretacdo da prisdo preventiva, dos quais,
apesar de ter sido informado que a conduzida cumpria osrequisitos e que o crime que foi praticado sem
violéncia ou grave ameaca, em 49,5% a possibilidade de substituicdo pela domiciliar sequer foi analisada.
Naqueles em que houve andlise, diversos motivos nao previstos no HC 143.641 foram invocados para a
negativa: existéncia de violéncia ou grave ameaca (3,6%), integrante de organizacéo criminosa (3,1%), crime
cometido dentro do domicilio onde reside a crianga (8,2%), nao comprovacao da presa ser indispensavel para
o cuidado do filho (22,4%), antecedentescriminais (6,6%), ndo comprovacdo da maternidade/gestacao
(5,7%). Conclus@es: Concluiu-se que oPoder Judiciario Sergipano ndo colabora para a efetividade do HC
143.641/STF, pois ignora a necessidade de apreciar o cabimento da prisdo domiciliar em 49,5% dos APFs,
cujas presas eram maes de criangcamenor de 12 anos/PCD/gestante/parturiente, e nas hipGteses em
gue negou a substituicdo da prisdo preventiva por domiciliar, o fez utilizando fundamentos néo
excepcionados pela decisdo do STF.
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ABSTRACT

Introduction: Despite the provision in the Penal Execution Law, keeping the child with the mother in prison
brings serious harm to its development, as it will be contaminated by the behavior patterns of the known
repressive system, undergoing a process of institutionalization (REFOSCO, 2019). It is important to clarify that
the Early Childhood Statute established a different treatment for the inmates of the prison system, considering
the permission to replace preventive detention with house arrest when the prisoner is pregnant or a woman
with a child of up to 12 years of age incomplete — article 318, IV and V of the Criminal Procedure Code. It so
happens that this prediction was not enough to carry out the house arrest of this group, according to the factual
premises established by the Federal Supreme Court - Habeas Corpus 143.641/SP. This aims to revoke the
preventive detention decreed or its replacement by house arrest. Objective: The present work had as general
objective to evaluate the effectiveness of the collective order granted in HC 143.641/STF in the Sergipe
penitentiary system and its impact on the reduction of female incarceration, seeking to explain the fulfillment
of access to justice as a constitutional guarantee in Sergipe and to understand obstacles that prevented its
realization. Methodology: The project used a bibliographic/documentary, exploratory and inductive method,
based on a qualitative approach, observing the regulation of access to justice for these prisoners. It used a
guantitative approach, through access to the website of the Court of Justice of the State of Sergipe, framing
the cases of women submitted to a custody hearing in the period from 02/01/2018 to 12/31/2021. Results: Of
the 1,126 cases of arrest in flagrante delicto (APF) analyzed in this period, 55% of those conducted were
mothers of children under 12 years of age, with special needs, pregnant or parturient. In 17.3% of the APFs
there is no mandatory information about the existence of children and in 13.8% it was informed that women
had children, but without mentioning their age. In 34.1% there was a decree of preventive detention, of which,
despite being informed that the detention complied with the requirements and that the crime was committed
without violence or serious threat, in 49.5% the possibility of replacement by house arrest was not even
possible. was analyzed. In those in which there was analysis, several reasons not provided for in HC 143,641
were invoked for the denial: existence of violence or serious threat (3.6%), member of a criminal organization
(3.1%), crime committed within the domicile where he resides the child (8.2%), no proof that the prisoner is
essential for the care of the child (22.4%), criminal records (6.6%), no proof of maternity/pregnancy (5.7%).
Conclusions: It was concluded that the Sergipe Judiciary does not contribute to the effectiveness of HC
143.641/STF, as it ignores the need to assess the appropriateness of house arrest in 49.5% of APFs, whose
prisoners were mothers of children under 12 years old. /PCD/pregnant/parturient, and in the cases in which it
denied the replacement of preventive detention for house arrest, it did so using grounds not excepted by the
decision of the STF.
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