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RESUMO

Introdugdo: O reconhecimento do estado de coisas inconstitucional do sistema prisional brasileiro,
propiciou um espago de questionamento do sistema penal, originando o Habeas Corpus coletivo
143.641/SP, a fim de favorecer o desencarceramento e assegurar que as mulheres presas em situagéo de
maternidade e suas criangas tivessem seus direitos materializados. Objetivo(s): Analisar as
jurisprudéncias que tratam do Habeas Corpus coletivo 143.641/SP nos Tribunais de Justica da Bahia,
Pernambuco, Paraiba e Sergipe; mapear as normas que versam sobre o encarceramento; e identificar
caminhos para alterar o cenario de Vviolagdes de direitos no sistema de justica criminal. Metodologia:
Realizou-se reviséo bibliografica e documental, com o mapeamento de dados e relatérios oficiais e analise
de decisdes judiciais. Resultados: Embora seja evidente que os individuos encarcerados,
independentemente de suas singularidades, sdo atingidos por violagbes sisteméaticas de direitos, o carcere
possui agravantes de género, pois os estabelecimentos penais foram construidos através da dtica
masculina, sendo desprezadas as particularidades femininas, o que viola diretamente as Regras de
Mandela, por ndo haver observancia ao principio da n&o discriminagdo, as Regras de Bangkok, a Lei de
Execugao Penal e demais normas relacionadas ao encarceramento feminino. Ademais, também sao
evidentes as agravantes de classe e raga, considerando que sado as mulheres negras e pobres as
principais impactadas pelo aprisionamento em massa (BRASIL, 2019)', o que refor¢ca as conexdes do
sistema penal com o racismo e demonstra as estratégias de controle e exterminio dos corpos pretos
provenientes do periodo pés-escraviddo (WERMUTH; MARCHT; MELLO, 2020)>. Nesse cenario,
mostrou-se necessario verificar se o Habeas Corpus coletivo 143.641/SP tem atingido seu propésito:
desencarcerar. Por meio da andlise das decisbes judiciais, constatou-se que entre as 148 decisdes
encontradas nos Tribunais de Justica da Bahia, Pernambuco, Paraiba e Sergipe, 111 habeas corpus
tiveram ordens denegadas, 35 tiveram ordens concedidas e 2 tiveram ordens prejudicadas; entre o total
das ordens denegadas, 55 estavam em desconformidade com a decisdo da Suprema Corte. As
fundamentagbes em dissonancia foram as seguintes: auséncia de imprescindibilidade da mae para os
cuidados do infante; gravidade abstrata do delito; trafico de entorpecentes na residéncia ou em
estabelecimento penal; falta de documento que ateste a maternidade; e simples reiteracdo delitiva.
Reconhecendo as implicagbes do sistema penal brasileiro, movimentos ideoldgicos surgiram para refletir
sobre novos caminhos para o sistema penal, resumidamente, esses se fundamentam na necessidade de
um direito penal minimo e/ou na abolicdo do sistema, substituindo-o por mecanismos alternativos de
resolugcdo de conflitos, que empoderem as partes envolvidas na conduta criminosa e limite o poder
decisério do Estado (ANDRADE, 2006)>. Conclusao(6es): Para que as normas e decisdes judiciais que
objetivam o desencarceramento sejam efetivadas, & imprescindivel uma mudanga no sistema de justica
criminal. Imediatamente, deve-se priorizar os meios conciliatorios de resolugao de conflitos; retirar da esfera
penal infragdes patrimoniais sem violéncia ou grave ameaca; e descriminalizar e legalizar as drogas ilicitas,



considerando se tratar de um problema de saude publica ao invés de criminal, desse modo, rompendo com
as violéncias provenientes da “guerra as drogas”, que encarcera, seletivamente, os mais vulneraveis.
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ABSTRACT

Introduction: The recognition of the unconstitutional state of affairs of the Brazilian prison system provided
a space for questioning the penal system, giving rise to the collective Habeas Corpus 143.641/SP, in order
to promote extrication and ensure that women prisoners in a maternity situation and their rights as children
materialized. Objective(s): To analyze the jurisprudence that deal with the collective Habeas Corpus
143.641/SP in the Courts of Justice of Bahia, Pernambuco, Paraiba and Sergipe; mapping the norms that
deal with incarceration; and identify ways to change the current violation of rights in the criminal justice
system. Methodology: A bibliographic and documental review was carried out, with the mapping of data
and official reports and the analysis of subsequent decisions. Results: Although they are incarcerated,
regardless of their singularities, they are affected by systematic violations of women's rights, since penal
establishments were built from a male perspective, being despised as feminine details, which is directly
feminine in the Mandela Rules, for not compliance with the principle of non-discrimination, the Bangkok
Rules, the Penal Execution Law and other regulatory provisions related to female incarceration. In addition,
in addition, they are also evident as aggravating class and race, given that black and poor women are the
main impacted by mass imprisonment (BRASIL, 2019), which reinforces the links between the penal system
and racism. and demonstrates how to control and exterminate black bodies from the post-slavery period
(WERMUTH; MARCHT, MELLO, 2020). In this scenario, it proved necessary to control whether the
collective Habeas Corpus 143.641/SP has its purpose: to extricate. By analyzing the decisions of Bahia, 111
habeas corpus were denied, 35 had marriage orders granted and 35 had marriage orders granted and 2
decisions; among the total of orders denied, 55 were in disagreement with the decision of the Supreme
Court. The reasons in dissonance were the following: lack of indispensability of the mother for the care of
the infant; abstract gravity of the offense; trafficking in narcotics at home or in a penal establishment; lack of
document attesting to maternity; and simple criminal reiteration. Recognizing the implications of the penal
system, minimal movements and/or substituting the alternative penal system on new ways to resolve
criminal conflicts, which empower the parties involved in criminal conduct and limit the power of involvement
of the State (ANDRADE, 2006). Conclusion(s): For the rules and decisions to be effective, a change in the
criminal justice system is essential. Immediately, the conciliatory means of conflict resolution should be
prioritized: removing property violations from the criminal sphere without violence or serious threat,
decriminalizing, and legalizing illicit drugs, considering that it is a public health problem rather than a
criminal one, thus breaking with the violence arising from the "war on drugs, which selectively imprisons the
most vulnerable.
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